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BRIEF FOR THE APPELLEE 


Statement of the Case 


This is an appeal from an order of the United States 
District Court for the District of Connecticut, T, Emmet 
Clarie, Chief Judge, denying and dismissing appellant’s 
motion to correct sentence pursuant to Title 18, United 
States Code, Section 2255. Appellant alleged that his 
sentence should be corrected because parole guidelines, 
promulgated subsequent to his sentence, were utilized by 
the Parole Board and, thereby, frustrated the intentions 
of the sentencing judge who sentenced him pursuant to 
Title 18, United States Code, Section 4208(a)(2). On 
October 1, 1976, the District Court dismissed appellant’s 
action for lack of jurisdiction and indicated that even if 
the Court had jurisdiction there was no sentencing error. 
This appeal followed the Court’s denial of a motion to 
reconsider its October 1st ruling. 


2 
Statutes Involved 


Title 28, United States Code, Section 2255, Federal 
‘custody; remedies on motion attacking sentence. 


A prisoner in custody under sentence of a 
court established by Act of Congress claiming the 
right to be released upon the ground that the sen- 
tence was imposed in violation of the Constitution 
or laws of the United States, or that the court was 
without jurisdiction to impose such sentence, or 
that the sentence was in excess of the maximum 
authorized by law, or is otherwise subject to col- 
lateral attack, may move the court which imposed 
the sentence to vacate, set aside or correct the sen- 
tence. 


A motion for such relief may be made at any 
time. 


Unless the motion and the files and records of 
the case conclusively show that the prisoner is en- 
titled to no relief, the court shall cause notice 
thereof to be served upon the United States attor- 
ney, grant a prompt hearing thereon, determine 
the issues and make findings of fact and conclu- 
sions of law with respect thereto. If the court 
finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not 
authorized by law or otherwise open to collateral 
attack, or that there has been such a denial or in- 
fringement of the constitutional rights of the pris- 
oner as to render the judgment vulnerable to 
collateral attack, the court shall vacate and set the 
judgment aside and shall discharge the prisoner or 
resentence him or grant a new trial or correct the 
sentence as may appear appropriate. 


A court may entertain and determine such 
motion without requiring the production of the 
prisoner at the hearing. 
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The sentencing court shall not be required to 
entertain a second or successive motion for similar 
relief on behalf of the same prisoner. 


An appeal may be taken to the court of appeals 
from the order entered on the motion as from a 
final judgment on application for a writ of habeas 
corpus. | 


An application for a writ of habeas corpus in 
behalf of a prisoner who is authorized to apply for 
relief by motion pursuant to this section, shall not 
be entertained if it appears that the applicant has 
failed to apply for relief, by motion, to the court 
which sentenced him, or that such court has denied 
him relief, unless it also appears that the remedy 
by motion is inadequate or ineffective to test the 
legality of his detention. 


Title 28, United States Code, Section 2241: 


(a) Writs of habeas corpus may be granted by 
the Supreme Court, any justice thereof, the dis- 
trict courts and any circuit judge within their 
respeciive jurisdictions. The order of a circuit 
judge shall be entered in the records of the district 
court of the district wherein the restraint com- 
plained of is had. 


(b} The Supreme Court, any justice thereof, 
and any circuit judge may decline to entertain an 
application for a writ of habeas corpus and may 
transfer the application for hearing and determin- 
ation to the district court having jurisdiction to 
entertain it. 


(c) The writ of habeas corpus shall not extend 
to a prisoner unless— 
(1) He is in custody under or by color of 


the authority of the United States or is commit- 
ted for trial before some court thereof: or 


(2) He is in custody for an act done or 
omitted in pursuance of an Act of Coneress. or 
an order, process, judgment or decree of a court 


or judge of the United States: or 


(3) He is in custody in violation of the Con- 


stitution or laws or treaties of the United 
States; or 


(4) He, being a citizen of a foreign state 
domiciled therein is in custody for an act done 
or omitted under any alleged right, title, author- 
ity, privilege, protection, or exemption claimed 
under the commission, order or sanction of any 


foreign state, or under color thereof, the validity 
l 


and effect of which depend upon the 
tions; or 


aw of na- 


(5) It is necessary to bring him into court 
to testify or for trial. 


(d) Where an application for a writ of habeas 
corpus is made by a person in custody under the 
judgment and sentence of a State Court of a 
State which contains wwo or more Federal judicial 
districts, the application may be filed in the dis- 
trict court for the district wherein such person 
is in custody or in the district court for the district 
within which the State court was held which con- 
victed and sentenced him and each of such district 
courts shall have concurrent jurisdiction to enter- 
tain the application. The district court for the 
district wherein such an application is filed in the 
exercise of its discretion and in furtherance of jus- 
tice may transfer the application to the other dis- 
trict for hearing and determination. 


Federal Rules of Criminal Procedure Rule 35 


The court may correct an illegal sentence at 
any time and may correct a sentence imposed in 
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an illegal manner within the time provided herein 
for the reduction of sentence, The court may re- 
duce a sentence within 120 days after the sentence 
is imposed, or within 120 days after receipt by the 
court of a mandate issued upon affirmance of the 
judgment of the Sunreme Court denying review 
of, or having the effect of upholding, a judgment 
of conviction. The court may also reduce a sen- 
tence upon revocation of probation as provided by 
law. 


Federal Rules of Criminal Procedure Rule 45 


(b) Enlargement. When an act is required or 
allowed to be done at or within a specified time, the 
court for cause shown may at any time in its dis- 
cretion (1) with or without motion or notice, order 
the period enlarged if request thereof is made be- 
fore the expiration of the period originally pre- 
scribed or as extended by a preivous order or (2) 
upon motion made after the expiration of the spe- 
cified period permit the act to be done if the faliure 
to act was the result of excusable neglect: but the 
court may not extend the time for taking any ac- 
tion under Rules 29, 33, 34 and 35, except to the 
extent and under the conditions stated in them. 


Questions Presented 


1. Did the District Court have jurisdiction to enter- 
tain appellant’s motion to correct sentence? 


2. Did the application of parole guidelines, promul- 
gated subsequent to appellant’s sentence, frustrate the in- 
tentions of the sentencing judge who sentenced the 
appellant pursuant to Title 18, United States Code, Sec- 
tion 4208(a) (2)? 
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3. Is Title 18, United States Code. Section 4208(a)- 


(2) an early consideration provision or an early release 


provision? 


: Does the ay] licat yf pa lidelines, pro ul- 
gated subsequent to appellant’s sentenci g, mandate re- 


sentencing per se f 


Statement of the Facts 


The appellant, a federal prisoner incarcerated in 
Montgomery, Pennsylvania, was found guilty of viola- 
tions of Title 21, United States Code, Sections 841 and 
846 after a trial by jury. On April 3, 1973, Chief United 
ict Court Judge T. Emmet Claire sentenced 
Rothwell to serve four years on each of three counts, said 
counts to be served concurrently, pursuant to 18 United 
States Code, n 4208(a)(2), Following an appeal 
to this Court v.nich affirmed appellant’s conviction and 
denial of a writ of certiorari by the United States Su- 
preme Court, appellant entered federal custody on August 
28, 1975. On February 9, 1976, Rothwell was afforded 
an in-person parole hearing befcre the Hearing Examiner 
Panel at Allenwood, Pennsylvania. Rothwell was denied 
arole in a notice sent on February 13, 1976. No appeal 
was thereafter filed through administrative channels. 
Rothwell’s parole hearing was continued to a time equal 
to one-third of his sentence. On July 29, 1976, Rothwell 
filed a motion to correct sentence in United States Dis- 
trict Court, District of Connectient. Chief Judce Clarie 
denied and dismissed vell’s motion on October 1, 
1976 and a motion to recorsider was denied on October 
12, 1976. This appeal followed. 
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The District Court lackee! jurisdiction to entertain 
appellant’s motion to correct sentence pursuant to 
Title 22, United Stetes Code, Section 2255. 


A. The appellants action was in fact a motion 
under Rule 35, Fed. R. Crim. P. under the guise 
of a habeas corpus motion and, therefore, un- 
timely. 


Rothwell’s action in District Court prayed for relief 
in the form of a “correction” of his sentence from four 
years to one year. Although Rothwell cited Title 28, 
U.S.C. § 2255 as granting the District Court jurisdiction 
over his motion, his motion was, in fact, nothing more 
than a Rule 35 motion under the heading of 28 U.S.C. 
§ 2255. 


The order issued upon denial of Rothwell’s writ of 
certiorari to the Supreme Court was entered on February 
9, 1974. The record discloses that Rothwell failed to file 
a timely motion for reduction or correction of sentence 
within the following 120 days as required by Rule 35, 
Fed.R.Crim.P. This time limit is jurisdictional and once 
the 120 day period had expired the District Court was 
without power to reduce a valid sentence. United States 
Vv. Regan, 503 F.2d 234 (8th Cir. 1974), cert. denied sub 
nom. Tocco v. United States, 420 U.S. 1006 (1975) ; 
United States v. United States District Court, 509 F.2d 
1352 (9th Cir. 1975), cert. denied sub nom. Roselli v. 
United States, 421 U.S. 962 (1975); and United States v. 
Mehrtens, 494 F.2d 1172 (5th Cir 1974). ‘he time lim- 
itation for reduction or correction of sentence is to be 


' Rothwell vy. United States, 415 U.S. 924 (1974). 


8 


strictly enforced and the District Court was not sat abe 
ered to extend that time limitation? Rothwell’s reliance 
on United States v. Slutsky found jurisdiction solely on 
the basis of a timely motion under Rule 35, Fed.P..Cirm.P. 
Any question concerning the Court’s finding with regard 
to jurisdiction was dispelled when the Court stated: 


And when. as here, there has been a timely motion 
for reduction of sentence and the mistake is easily 
rectified by providing tor resentencing, the inter- 


ests of justice mandate such a procedure. Id. at 
1229. 


Rothwell’s citation of 28 U.S.C. § 2255 is not sufficient 
to disguise the Rule 35 character of his motion. Rothwell 
requested relief from the District Court in the form of a 
reduction or correction of his sentence from one to four 
years. Rothwell failed to allege any of the essential ele- 
ments that would have provided the District Court juris- 
diction under § 2255. The District Court was faced with 
a motion which alleged a wrongful denial of parole and 
requested relief in the form of a “correction” of sentence. 
For the District Court to have accepted jurisdiction it 
would have had to contravene the basic purpose for the 
time limitation of Rule 35. 


The time limitation appears to have as its dual 
purpose the protection of the district court from 
continuing and successive importunities and to as- 
sure that the district court’s power to reduce a 
sentence will not be misused as a substitute for the 
consideration of parole by the Parole Board. United 
States v. Stollings, 516 F.2d 1287, 1289 (4ih Cir. 
1975) (emphasis added). 


*See Rule 45(b), Fed. R. Crim. P.; United States v. Norton, 
539 F.2d 1082, 1083 (5th Cir. 1976). 
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The sentencing court does not have jurisdiction 
to review the execution of a sentence unless 


the sentence is being served in the sentencing 
district. 


Rothwell is a federal prisoner incarcerated at the 
Allenwood Federal Prison Camp, Montgomery, Pennsyl- 
vania and was incarcerated there at the time of filing 
his motion to correct sentence. Although the District 
Court found that jurisdiction was lacking under Rule 35, 
the government submits that the Court also lacked juris- 


diction to entertain the petition as a writ of habeas cor- 
pus. 


The government respectfully submits that since 
neither Rothwell nor his custodian were within territorial 
jurisdiction of the District Court, that Court had no juris- 
diction to entertain Rothwell’s petition as a writ of 
habeas corpus. Ahrens v. Clark, 335 U.S. 188 (1948) = 
United States ex rel. Rudick v. Laird, 412 F.2d 16 (2d 
Cir. 1969), cert. denied, 396 U.S. 918 (1969) ; Ledesma 
v. United States, 445 F.2d 1323 (5th Cir. 1971); Filion 
v. United States, 375 F.Supp. 721 (D.C.N Y. 1974); 
United States v. Isaacs, 392 F.Supp. 597 (N.D.Il. 1975). 


In the case of United States v. DiRusso, 535 F.2d 673 
(1st Cir. 1976), the First Circuit Court of Appeals ad- 
dressed an issue quite similar to that raised in the gov- 
ernment’s brief 


‘The government recognizes that the Supreme Court some- 
what modified its Ahrens decision in Braden v. 30th Judicial 
Circuit Court of Kentucky, 410 U.S. 484 (1973). However, the 
Supreme Court in Braden fashioned an exception to the general 
rule where application of the Ahrens rule will deprive a prisoner 
a forum in which to assert his petition; such an inability to find 
a forum is nct present in the case at bar. 
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The threshold legal question is: does the sentencing 


court have the jurisdiction under 28 U.S.C. § 2209, 
when the prisoner is incarcerated in another ¢ 
trict, to consider altering the sentence because the 
application of the guidelines is not what the court 
expected in imposing the sentence. Jd. 


Pe 
i1S- 


In Dikusso, as in the instant case, the petitioner and his 
custodian were located ontside the territorial jurisdiction 
of the District Court in which the writ of habeas corpus 
was filed. The Court of Appeals found that an action 
attacking the application of parole guidelines to a sen- 
tence is an attack on the execution, rather than the im- 
position or illegality of the sentence. Such a distinction 
directly affects the Court’s jurisdiction. Section 2255 
does not grant jurisdiction over a post-conviction claim 
attacking the execution, rather than the imposition or 
illegality of the sentence. /d. at 674. An action under 
Title 28, United States Code, Section 2241 is the proper 
vehicle to raise a claim attacking the execution of a sen- 
tence. See, Braden v. 30th Judicial Cireuit Court of 
Kentucky, 410 U.S. 484 (1973); United States v. Clink- 
enbeard, 542 F.2d 59 (8th Cir. 1976); Gravink v. United 
States, No. 76-1938 (8th Cir., filed February 17, 1977); 
See, e.g., Grasso Vv. Norton, 520 F.2d 27 (2d Cir. 1975). 


This Court recently refused to stretch habeas corpus 
jurisdiction in Billiteri v. United States Board of Parole, 
541 F.2d 938 (2d Cir. 1976). This Court was faced with 
an appeal by the United States Board of Parole (now the 
United States Parole Commission) from an order of the 
United States District Court for the Western District of 
New York directing the Parole Board to release Billiteri 
on parole. Billiteri was at that time a prisoner at the 
Federal Penitentiary at Lewisburg, Pennsylvania. In ad- 
dressing the issue of jurisdiction this Court noted that 
jurisdictional power was predicated on jurisdiction over 
the petitioner’s custodian. 
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Title 28 U.S.C. § 2242 provides that an application 
for a writ of habeas corpus shall ‘name... the 
person who has custody over’ the petitioner, and 
§ 2243 provides that the writ, or order to show 
cause, ‘shall be directed to the person having cus- 
tody over the person detained.’ Despite the will- 
ingress of courts in recent years to broaden the 
concept of ‘custody’ beyond the simple status of 
present imprisonment, [citations omitted], it s:Ill 
remains an essential aspect of the habeas corvus 
writ that it acts ‘upon the person who holds {the 
prisoner] in what is alleged to be unlawful cus- 
tody. [citation omitted] In order for a court to 
entertain a habeas corpus action, it must have 
jurisdiction over the petitioner’s custodian. [cita- 
tions omitted] Jd. at 948. 


This Court dismissed the petition in Billiteri, supra, 
for the same defect that is present in the instant case. 
Rothwell, who is incarcerated outside the District of 
Connecticut, cannot claim that the District Court in 
Connecticut has jurisdiction over himself or the warden 
of Allenwood Federal Prison Camp in Montgomery, Penn- 
sylvania. Furthermore, Rothwell made no showing of 
inability to bring his petition in the district of his in- 
carceration. Rothwell chose the wrong forum in which 
to bring this action and the District Court was without 
jurisdiction to entertain this attack on the execution of 
his sentence. 


C. Rothwell failed to exhaust his adminisirative 
remedies. 


Even if the District Court below has jurisdiction over 
Rothweil’s petition, the petition should have been dis- 
missed for his failure to exhaust the administrative 
remedies available under 28 C.F.R. §§ 2.25 and 2.26 
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Talerico v. Warden, 391 F.Supp. 193 (M.D.Pa. 1975) ; 
Soyka v. Alldredge, 481 F.2d 303 (3rd Cir. 1973): Pope 
v. Sigler, 542 F.2d 460 (8th Cir. 1976) ; Mason v. Ciccone, 
531 F.2d 867 (8th Cir. 1976); Willis v. Ciccone, 506 
F.2d 1011 (8th Cir. 1974). 


On February 9, 1976, Rothwell personally appeared 
before the Hearing Examiner Pane! at Allenwood Prison. 
He was advised that the Hearing Examiner Panel would 
make a decision regarding his parole. The Panel also 
advised Rothwell that he had a right to appeal the Re- 
gional Director’s decision to the National Appellate 
Board. The time limits for appeal were explained and he 
was informed that his case worker would provide him 
with the necessary appeal forms. On February 13, 1976 
Rothwell was sent a copy of the Hearing Examiner Pan- 
el’s Notice of Action.* This form also advised him of his 
available administrative remedies.’ Rothwell has failed 
to file any appeal to the decision of the Hearing Examiner 


Panel of which he now complains. 


‘Parole Form H-7(a) (Rev. June 1974). 

°The form states: 
Appeals. procedure: You have a right to appeal a decision 
as shown below. Forms for that purpose may be obtained 
from your caseworker, and must be filed with the Chief, 
Classification and Parole, (or his equivalent) within thirty 
days of the date this Notice was sent. 
Decision of a Hearing Examiner Panel. Appeal may be 
made to the Regional Director. 
Decision of the National Appellate Board referred to it 
for reconsideration. Appeal may be made to the Regional 
Director. 
Decision of the Regional Director. Appeal may be made 
to the National Appellate Board. 
Decision of Regional Directors in cases where they as- 
sumed original jurisdiction. Appeal may be made to the 
National Appellate Board. 
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The case most closely in point is Talerico v. Warden, 
supra. In that case the petitioner, having been sentenced 
in 1973 under the provisions of 18 U.S.C. § 4208 /a) (2), 
sought a writ of habeas corpus alleging that the Board 
of Parole denied his release on parole unlawfully. The 
petitioner did appeal the initial decision to the Regional 
Director within the proscribed time limitations, but failed 
to appeal the decision of the Regional Director to the Na- 
tional Appellate Board. The Court, in dismissing for 
failure to exhaust administrative remedies, discussed the 
rationale behind the exhaustion requirement, 


The basie premises underlying the exhaustion re- 
quirement are that (1) judicial time and effort 
may be conserved because the agency might grant 
the relief sought; (2) judicial review may be fa- 
cilitated by allowing the agency to develop a 
factual record and apply its expertise; and (3) 
administrative autonomy requires that an agency 
be given an opportunity to correct its own errors. 
Id. at 195. 


In the instant case Rothwell contends that the Hearing 
Examiner Panel erred in denying him parole by only con- 
sidering the “Guidelines for Decisionmaking’.’ Since 
the Board of Parole provides that the hearing panel may 
render decisions above or below the guideline range using 
many consideration,’ this matter should have properly 
been brought to the attention of the Regional Director 
on appeal. Rothwell failed to provide the Board of Parole 
the opportunity to correct any errors that may have been 
committed. This failure to avail himself of administra- 


28 C.F.R. § 2.20 (1974), as amended, 40 Fed. Reg. 10976 
(March 10, 1975). 

“See, 28 C.F.R. § 2.19 (1974), as amended, 40 Fed. Reg. 
10975 (March 10, 1975). 
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tive remedie 
to dismiss Ro 


provided the District Court with grounds 
thwell’s motion to correct sentence. 


The intentions of the sentencing judge were not 
frustrated by the application of parole guidelines 
to appellant’s “A-2” sentence. 


Rothwell asks this Court to vacate the District Court’s 
ruling and remand for chaps * procee pane. Dieaioae be 


at FE 
“AL wrvU. 


Court below feud: suriedict ion, ai woisia a. re- 
ceived the requested relief. This premise is unsupportec 
however, by the Ruling on Petitioner’: Motion to Correct 
Sentence (Appellee’s Appendix) wherein Rothwell’s sen- 
tencing judge states that in his choice of 18 U.S.C. 
§ 4208(a) (2) he did not contemplate second guesses on 
the exercise of this delegated discretion. Chief Judge 
Clarie makes it perfectly clear that the application of 
parole guidelines to Rothwell’s sentence did not frustrate 
the intentions of the sentencing judge. Therefore, the 
government submits that even if the court below had ju- 
risdiction over this case, remand would serve no purpose 
because the District Court has already addressed appel- 
lant’s substantive claims and rejected them. 


The District Court made clear its intentions at time 
of sentencing when it stated: “When this Court imposed 
the § 4208(a) (2) sentence, it intended to zive to the Pa- 
role Board (now the Parole Commission) complete dis- 
cretion under the law to decide, when the petitioner 
should be released’”’.* The use of this sentencing provision 


® Appellee’s Appendix at 
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placed maximum discretion with regard to paroling de- 
cisions with the Parole Board. 


Prior to the adoption of the paroling volicy guidelines, 
individual paroling decisions were made entirely on a case 
by case basis without reference to the precedents of pre- 
vious cases or other explicit standards. For several years, 
the federal and state parole boards had been criticized for 
this failure to adopt formalized standards for parole de- 
cisionmaking. The report of the National Advisory Com- 
mission on Criminal Justice Standards and Goals sum- 
marized this shortcoming as follows: 


The absence of written criteria by which decisions 
a.e made constitutes a major failing in virtually 
every parole jurisdiction. Some agencies issue 
Statements purporting to be criteria, but they 
usually are so general as to be meaningless. The 
sound use of discretion and ultimate accountability 
rests largely in making visible the criteria used in 
forming judgments. Parole Boards must free 
themselves from total concern with case by case 
decision-making and attend to articulation of the 
actual policies that govern the decision making 
process. National Advisory Commission on Crim- 
inal Justice Standards and Goals, Task Force Re- 
ports Corrections, 418 (1971). 


The U. 8S. Board of Parole in particular was sharply 
criticized for its failure to articulate explicit paroling 
guidelines: 


An outstanding example of completely unstructured 
discretionary power that can and should be at least 
partially structured is the United States Parole 
Board. In granting or denying parole, the Board 
makes no attempt to structure its discretionary 
power through rules, policy statements, or guide- 
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lines; it does not structure through statements of 
findings and reasons; it has no system of precedents 
..» Davis, Disere tionary Justice, 126 (1969). 


A similar proposal for the adoption of paroling guide- 
lines was made by the Administrative Conference of the 
United States: 


The United States Board of Parole should formu- 
late general standards to govern the grant, deferral 
or denial of parole. This articulation of standards 
can appropriately be deferred until it can reflect 
both results of the pending computer study of 
parole decisions and accumulation of a useful 
number of recent decisions. Administrative Con- 
ference Recommendation 834: Procedures of the 
United States Board of Parole (adopted June 9, 
1972) 25 Ad. L. Rev., 581 (1971). 


In Johnson V. Chairman, New York State Board of Paroie, 
500 F.2d 925 (2d Cir., 1974), this Court held that due 
process required a statement of reasons for parole denial 
and strongly suggested the adoption of guidelines to 
assure fair, rational and nondiscretionary parole deci- 
sions: 
The normal, indeed logical, method to achieve this 
objective is for the administrative body which is 
vested with such broad powers to formulate and 
publish rules and criteria that would provide pre- 
cise guidelines for the responsible exercise of its 
discretion. Jd. at 929. 


"The Supreme Court granted certiorari on November 18, 
1974 and vacated the judgment and remanded with instructions 
to dismiss case as moot. Regan, Chairman, New York State 
Board of Parole, et al v. Johnson, 419 U.S. 1018 (1974). 
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Indeed, this Court in Johnson expressed the hope that 
the requirement of reasons for parole decisions would 
develop into a body of precedent to guide future parole 
decisions: 


Hopefully a body of rules, principles and precedents 
would be established by the Board: see Davis, 
Discretionary Justice. 106-107 (1969): Johnson 
at 933. 


At the urging of these commentators and court de- 
cisions, and in response to this need for developing ex- 
plicit policies standards, the United States Board of 
Parole, in cooperation with a National Council on Crime 
and Delinquency research project undertook an analysis 
of its previous case by case paroling decisions in order 
to identify the policy trends implicit in those decisions.’ 
The patterns of the Board's past decisions were tabulated 
for various combinations of offense severity and parole 
prognosis (risk of recidivism). The later items were 
expressed in terms of a statistical prediction device called 
the “salient factor score’. For each combination of 
offense severity and parole prognosis, the tables set out 
a range of months which was the average time served 
for cases with those characteristics. In October, 1972, 
these guideline tables were experimentally adopted as a 
policy model to be followed in making parole decisions in 
five institutions in the Northeastern part of the country. 
The Board’s hearing examiners were instructed that their 
recommended decisions should be within these guideline 
ranges unless they found factors in individual cases 
which warranted decisions outside the guidelines. Fol- 


For a more complete description of the parole decision 
making project, see Hoffman and Gottfredson, Paroling Policy 
Guidelines; A Matter of Equity, National Council on Crime and 
Delinquency Research Center (1978). 
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lowing favorable response to the experimental period of 
guideline use, the Board formally adopted the guidelines 
as national paroling policy and published them in the 
Federal Register on November 19, 1973. 388 Fed. Reg. 
31942 et seg. It is clear from the foregoing summary 
of the development of the guidelines, that the guidelines 
do not offer the legal effect of a sentence. The guidelines 
do not change judicially set parole eligibility dates." The 
earning and crediting of good time is not affected. 
Furthermore, to the extent that the guidelines are a 
codification of prior paroling policies, the guidelines serve 
to promote a continuity of pre-guideline practices. 


The sole purpose of the guidelines is to promote con- 
sistency in the Parole Board’s decision by structuring the 
exercise of discretion. The Board encourages judicial 
reference to the guidelines as an-aid in understanding 
the functioning of the parole system. However, to re- 
quire an accurate prediction of parole disposition by 


sentencing courts would invite a vast new quantity of 
post-conviction litigation addressed to claims that the 
sentencing court wrongly predicted the Board’s action or 
made no prediction at all. Anticipation of such challenges 


Since the Board may parole a prisoner senterced under 
i208(a)(2) at any time, the setting of individual parole “eligi- 
bility” dates for such prisoners would unnecessarily complicate 
the parcling process, requiring separate decisions for “eligibility” 
and “paroleability’. The Board has sought to avoid such con- 
fusion by its policy of considering all (a) (2) prisoners to be 
“eligible” for parole at their initial hearings and at all times 
thereafter. Thus, the Board’s resources are concentrated on the 
central question of when to release an “eligible” prisoner. Fur- 
thermore the Board's order that petitioner in this case be con- 
tinued to a time equal to one third of his sentence does not affect 
his parole eligibility in any way. Pursuant to 28 C.F.R. Section 
2.28 his case may be reopened at any time if new information is 
submitted which warrants a different action. 
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> need for adhering to the holding in Tarlton 

441 F.2d 384 (5th Cir. 1971). cert. den ed, 403 

934, that “it is not the function of the Court to 

eview the discretion of the Board in denial of application 
for parole....” Id. at 385. 


The sentencing a » available under 
Section 4208(a) (2) i sent to reduce s ntence dis- 
parity by giving the oe Board a broader range of 
discretion. 


Petitioner’s contention that imposition of a sentence 
under 18 U.S.C. § 4208(a) 12) gives the sentencing court 
continuing authority to modify the sentence is diametric- 


opposed to the correct interpretation of that statute. 
fair reading of the legislative history of the section 
reveals that its overriding purpose was the same as I 


4 


tne 
purpose of the paroling guidelines: minimization of dis- 


parate prison set terms. Section 4208(a) (2) was passed 
by Congress in 1958 together with a provision for the 
stablishment of institutes and joint councils on sen- 
cing. Public Law 85-752. A Senate report on this 
legislation concluded that the indeterminate sent neing 
scheme of Section 4208(a)(2) would be a method for 
eliminating such disparities: 


xistence of wide disparities casts doubt upon 
the evenhandness of justice and discourages a 
respect for the law. Experience in State Courts 
has suggested that the most icticable method for 
smoothing out such dispari ies a sentencing 
system which permits the courts to share with the 
Executive Branch the respons ibility for determin- 
ing how long a prisoner can serve before he can 
safely be released. 


The provisions of the proposed legislation do not 
embody a softening in criminal penalties. Terms 


served under indeterminat sentences average 
longer than do terme 17 AS pe UReaiete oat 
MUliPCr Lian ao i Mie! ii i ell SyYsveni 
senate Report No. 2015, 85th Congress, 2nd Sess. 
reprinted at 2 U.S.C. Cong. and Admin. News 
(1958) 3891, 3893. 
By providing for Geiegation of a larger part of the 
entencing decision to a singie Laroie Board, Congress 


has provided a vehicle for achieving more uniform prison 

terms than could be achieved by tne indepe naent sen- 

tencing decisions of many judges in many districts. Thus, 

lL would be Cieariy Contrary to tne legislative purpose of 

the (a) (2) sentence if hundreds of judges were authorized 

0 overrule the decisions of the Parole Board which failed 
LO comply” Wiln their individual senvencing intentions. 

In February, 1976 Rothwell appeared before a Hear- 

ing kxaminer Panel. This appearance was six months 

aller commencement of incarceration thus enabling Roth- 

well to demonstrate his institutional performance. At 

(his in-person hearing .he Panel considered all relevant 

factors including his past history, salient factor score 

and inslitutional perlormance and adjustment. The Parole 

board, upon ¢ nsideration Oj all the Lacts, determined 

that a decision outside of the guidelines was not warranted 

e and therefore continued iwothwell to a point equal to one- 


third of his sentence. 


One main point of the petition filed in District Court 
is the allegation that there was no serious consideration 
given to Rothweli’s institutional progress. As the Board’s 
guidelines illustrate, there are three principal types of 
factors considered by the Board in making parole de- 


cisions: the severity of the offense committed, the offend- 


er’s personal background, und the performance of the 


offender while in prison. The general parole statute, 18 
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U.S.C. § 4203(a) deseribes the Board’s function in terms 
of the first two factors: 


If it appears to the Board of Parole from a report 
by the proper institutional officers or upon applica- 
tion by a prisoner eligible for release on parole, 
that there is reasonable possibility that such 
prisoner will live and remain at liberty without 
violating the laws, and if in the opinion of the 
Board such release is not incompatible with the 
welfare of society, the Board may in its diseretion 
authorize release of such prisoner on parole. 


Institutional adjustment is mentioned in the one-third 
eligibility statute, 18 U.S.C. Section 4020; but merely as 
a condition precedent to parole eligibility, not as a factor 
to be weighed in deciding whether to parole an eligible 
prisoner : 


A federal prisoner . . . whose record shows that 
he has observed the rules of the institution where 
he is confined, may be released on parole after 
serving one-third of such term or terms . 


Thus, the Board does not consider institutional per- 
formance as the key factor in parole decision making. 
The paroling policy guidelines set out the usual range 
of time to be served by balancing the severity of the 
offense committed and the parole prognosis of the prison- 
ers. See 28 C.F.R. Section 2.20. The guideline ranges 
established by this method are based on a presumption of 
good institutional performance and program progress. 
Exceptionally good or bad institutional performance is 
recognized as a reason for making a release decision 
below or above the usual range of time to be served. See 
28 C.F.R. 2.20(¢). In recognition of cases of exceptional 
institutional performance the Board’s regulations speci- 
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fically invite institutional officials to petition for early 
reconsideration of cases when they feel that it is war- 
ranted. 28 U.F.R. $2.15. 


In summary, the Board’s procedure for consideration 
of cases under Section 4208(a) (2) provides for an 
initial evaluation of the cases in accordance with policy 
guidelines and a subsequent review to determine whether 
exceptional institutional performance warrants a different 
disposition. In this way the Board accomplishes the dis- 
parity-reducing goals of 4208(a)(2) while retaining the 
flexibility to make exception for individual cases, where 
warranted. Judicial review of the discretionary decisions 
of the Board would frustrate the disparity-reducing pur- 
pose of 4208(a)(2) by increasing the number of au- 
thorities making parole release decisions. 


Title 18 U.S.C. §4208(a)(2) is an early considera- 
tion provision and not an early release provision. 


The appellant raises the instant appeal with the mis- 
conception that 18 U.S.C. § 4208(a) (2) is an early re- 
lease provision. This is made quite clear when he states: 


At, the time of the Appellant’s sentencing, the 
Parole Board followed a procedure which would 
have resulted with the Appellant serving one third 
or less of his sentence under that provision of the 
penal code. Brief of Appellant at 1. 


The argument that appellant’s ‘‘a-2” sentence entitled him 
to release prior to one-third of his sentence completely 
misinterprets the purpose and function of an “a-2” sen- 
tence. Rothwell has equated his frustrated hopes with 
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the judge’s sentencing intentions. This confusion of issues 
was recognized and addressed in the recent case of 
Kramer v. United States, 409 F. Supp. 1402 (N.D. Ga. 
1976). 
Petitioner is not entitled to early release simply 
because he is an “A-2” prisoner whose institutional 
performance has been good. The guidelines pre- 
sume, and were established specifically for, cases 
with good institutional adjustment and program 
progress. 28 C.F.R. §2.20(b). Once again, it 
must be stressed that § 4208(a) (2) is an early 
consideration provision, not an early release pro- 
vision; and the sentencing judge’s use of such 
provision does not in any way reflect upon his 
view of the severity of the offense. Early release 
for the “A-2” prisoner is no less dependent on 
“exceptionally good institutional program achieve- 
ment” than it is for prisoners serving “straight” 
sentences. Id. at 1404. 


In denying a motion to vacate sentence the Court in 
Kramer held that the guidelines themselves do not 
operate to deprive an “a-2” prisoner of meaningful con- 
sideration for parole release.” 


In the instant appeal the facts clearly establish that 
Rothwell was afforded meaningful parole consideration. 
The term, meaningful parole consideration” first surfaced 
in Garafola v. Benson, 505 F.2d 1212 (7th Cir. 1974). 
That case discussed the alleged inequity involved in the 


‘2 It should be noted that Chief Judge Edenfield relied in part 
on the opinion in Uniled States v. Silverman, 406 F. Supp. 862 
(D.N.J. 1975), in deciding the Kramer case. He did so with the 
knowledge that an appeal was pending in Silverman. On July 15, 
1976 the Third Cireuit reversed the District Court in Silverman, 
sub. nom. United States v. Salerno, 588 F.2d 1005 (3d Cir. 1976). 
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then prevailing Parole Board practice whereby 18 U.S.C. 
$ 4202 prisoners were entitled to in-person parole hea wrings 
at the one-third point of their sentences, while § 4208 
(a)(2) prisoners were afforded only file review at the 
one-third point. The Court in Garafola concluded that a 
polimy of in-person appearances at the one-third point for 
all prisoners could rectify the alleged disparate treat- 
ment.’’ Rothwell, however, was provided his required 
in-person hearing. In the vernacular of disappointed 
prisoners, deprivation of “meaningful parole considers- 
tion” has become a euphemism for denial of parole. The 
court below was without, jurisdiction to review the sub- 
stance and wisdom of a Parole Board decision to deny 
parole. Bradley v. United States, 410 U.S. 605, 611 
(1973). 


IV. 


The application of parole guidelines promul- 


! subsequent to appellant’s sentence does not 


mandate resentencing. 


gatea 
gate 


In the instant appeal Rothwell places reliance on the 
cases of Unit-d States v. Slutsky, 514 F.2d 1222 (2d Cir. 
1975) and Kortness v. United States, 514 F.2d 167 (8th 
Cir. 1975), for the proposition that the application of 


It is noteworthy that other courts of appeals which con- 
sidered the Board’s ‘‘(a) (2) practices have reached results dif- 
ferent from that of the Seventh Circuit in Garafola. The cases 
include: Grasso vy. Norton, 520 F.2d 27 (2d. Cir. 1975); Stroud 
Vv. Weger, 5680 F. Supp. 897 (M.D. Pa. 1974), and Moody v. Board 
of Parole, 390 F. Supp. 14038 (N.D. Ga. 1974), aff'd 502 F.2d 
1165 (5th Cir. 1974). Nevertheless, the Board of Parole has 
amended its regulations to routinely provide the type of hearings 
required by Garafola. 28 C.F.R. § 2.14(b), as amended, 40 Fed. 
Reg. 41422 (Sept. 5, 1975). 
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parole guidelines, promulgated subsequent to his sen- 
tencing, requires his resentencing. 


In Slutsky, supra, the petitioners appealed a denial of 
a timely motion under Rule 35, Fed.R.Crim.P. The peti- 
tioners, who were serving sentences under 3 4208 (a) (2), 
were given a parole hearing after three months of confine- 
ment and then continued to the expiration of their sen- 
tences. This Court found that this procedure was a 
denial of meaningful parole consideration and, therefore, 
inconsistent with the expectations of the sentencing judge. 
In relying on the decision in Garafola v. Benson, 505 
F.2d 1212 (7th Cir. 1974), this Court found that an 
initial hearing of an “(a)(2)” prisoner within a few 
months of commencement of sentence with continuation 
to demonstrate good institutional performance thereby 
denying meaningful consideration for parole. The Court 
stated its concern that § 4208(a) (2) prisoners should be 
given the same opportunity to demonstrate readiness for 
parole as § 4202 prisoners who are entitled to an in- 
person hearing at the one-third point of their sentences. 
However the issue which concerned the Second Circuit in; 
Slutsky is not present in the instant case. Rothwell 
was afforded his first hearing six months after incarcera- 
tion and at a time where he would be able to demonstrate 
good institutional performance tc the Board. Again, 
contrary to the facts in Slutsky, Rothwell was continued 
to a point equal to one-third of his sentence. In no way 
did he receive any less opportunity to demonstrate re- 
habilitation than would a prisoner under a § 4202 sen- 
tence. To the contrary, Rothwell was atforded greater 


‘4 As indicated in note 13, supra, the United States Parole 
Board (now Parole Commission), has adopted the standard set 
forth in Garafola V. Benson, supra, to provide for the type of hear- 
ings that were lacking in Slutsky, supra. 28 C.F.R. § 2.14(b), 
as amended 40 Fed. Reg. 413382 (Sept. 5, 1975). 
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opportunity to demonstrate his good institutional per- 
formance and rehabilitation. 


The appellant’s brief misinterprets the decisien in 
Kortness v. United States, supra. In Kortness, the peti- 
tioner had been given his initial parole hearing after only 
two months of incarceration. The Board denied parole 
and continued the prisoner to expiration of his sentence. 
The Eighth Circuit found that the prisoner had been de- 
nied meaningful consideration for parole at an early date 
contrary to the intentions of the sentencing judge. Since 
the decision in Kortness, many courts have cited Kortness 
for propositions well outside the intended boundaries of 
the opinion. The Eighth Circuit's awareness of this alarm- 
ing use of its opinion has caused it to modify and clarify 
the Kortness decision in United States v. White, 540 
F.2d 409 (8th Cir. 1976). The government’s position in 
White was that: 


. . district courts have been interpreting Kortness 
as authorizing the sentencing judge to exercise con- 
tinuing authority and jurisdiction to modify or 
reduce the sentence when the district Court dis- 
agrees with the action of the Parole Board with 
respect to a particular prisoner. /d. at 411. 


In light of this treatment. of the Kortness decision, the 
Eighth Circuit set forth the limitation they intended 
Kortness to have. 


Of course, the Kortness decision is a limited one 
and does not give sentencing judges the authority 
to supervise, control, or second-guess the Parole 
Board. But the doctrine of Kortness does permit 
the district court to correct a sentencing error 
where the import of the judge’s sentence has in 
fact been changed by guidelines adopted by the 
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Parole Board contemporaneous with or subsequent 
to the imposition of that sentence. Jd. at 411. 


The term “sentencing error” used by the White court is 
critical in considering the instant appeal. Rothwell pro- 
poses that the mere fact that the sentencing judge was 
not aware of the parole guidelines at the time of sentence 
is sufficient to establish a “sentencing error”, However, 
the Eighth Circuit has ruled otherwise in their modi- 
fication of the Kortness decision. 


We intended to make clear in Kortness by our 
citation of Garafola v. Benson, 505 F.2d i212, 
1217-18 ‘7th Cir. 1974), that a district judge’s 
expectations with regard to an (a) (2) sentence 
are not thwarted provided that the prisoner re- 
ceives meaningful consideration for parole ‘at least 
upon completion of one-third of his sentence’. (em- 
phasis added) Id. at 411. 


In the instant case Rothwell has received the meaningful 
consideration required by both Garafola, supra and Kort- 
ness, supra. The §4208(a) (2) sentence is designed to 
provide the Parole Board with the greatest discretion with 
regard to parole. The use of parole guidelines is well 
within that discretion. Neither Slutsky, supra nor Kort- 
ness, supra found that the parole guidelines were in any 
way improper; rather those courts point out the need for 
sentencing courts to be aware of the guidelines in rela- 
tion to the court’s expections regarding the opportunity 
for meaningful consideration for parole. The clear im- 
plication of these cases is that it is permissible for the 
Parole Board to use its guidelines in (a) (2) cases. More- 
over, every court which has directly ruled on the propriety 
of the Board’s guidelines has upheld them as a legitimate 
aid in the exercise of the Board’s broad statutory discre- 
tion. See, e.g., Battle v. Norton, 325 F.Supp. 925 (D. 
Conn. 1973) ; Wiley v. Board of Parole, 380 F.Supp. 1194 
(M.D.Pa. 1974). 
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In the case of Jacobson vy. United States, 542 F.2d 725 
(8th Cir. 1976), the Eight Circuit recognized the unin- 
tended effect their decision in Kortness v. United States, 
supra, has had on $2255 motions. 


The Kortness decision has given rise to a flood of 
pro se § 2255 motions wherein the prisoner alleges 
that he has been denied meaningful parole consid- 
eration, in essence attacking the validity of the 
Board’s decision. Jacobson v. United States, supra, 


ror 


at iZi. 
The Court then went on to reaffirm its holding in United 
States v. White, supra, that Kortness was only intended 
to permit the district court to correct a sentencing error 
where the intentions of the sentencing judge had, in fact, 
been defeated by guidelines adopted by the Parole Board 
contemporaneous with or subsequent to the imposition of 
that sentence. 


Chief Judge Clarie has made clear in his Ruling on 
Petitioner’s Motion to Correct Sentence that he intended 
to delegate to the Parole Board, with the use of $4208 
(a) (2), the maximum discretion and that “(n Jothing in 
the Parole Board’s action in exercising its discretion runs 
contrary to this Courv’s original intention.” Appellant’s 
Appendix at .....7 


Rothwell’s reliance on United States v. Salerno, supra, 
is misplaced in light of the Third Circuit’s recent ruling 
in United States v. Somers, — F.2d — (3rd Cir. 1977), 
20 Crim.L.Rep. 2545 Mar. 30, 1977. In Somers the Court 
held that the sentencing judge’s statement of his intent 
at time of sentencing is conclusive on the issue of whether 
his intent was thwarted by the implementation of the 
parole board guidelines. 


As we read Silverman I and II, it is the intent 
and expectation of the district court judge who 
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Sentences under $5208(a) (2) which are control- 
ling and which must be searched out to determine 
if relief may be ordered under 28 U.S.C. $2255. 
In our judgment, there can be no better evidence 
of a sentencing judge’s expectations or intent than 
his own statement of those facts. 20 Crim.L.Rep. 
at 2546. 


The Third Circuit’s reaffirmation of its narrow holding 
in United States v. Silverman, supra, recognizes the posi- 
tion taken by this Court in D’Allesandro v. United States, 
517 F.2d 429 (2d Cir. 1975), that the sentencing courts 
are not to act as super parole boards. In light of the 
sentencing judge’s statements the government respect- 
fully submits that the Parole Board’s use of parole guide- 
lines in deciding whether to parole the appellant neither 
frustrated Judge Clarie’s intentions nor created any 
sentencing error. 


CONCLUSION 


The government, for the reasons submitted, re- 
spectfully urges that the District Court properly de- 
nied and dismissed the appellant's motion to correct 
sentence. Its ruling should therefore be sustained. 


Respectfully submitted, 


PETER C. DORSEY 
United States Attorney 
for the District of Connecticut 
FP. 0. Box 1824 
270 Orange Street 
New Haven, Connecticut 06508 


M. HATCHER Norris 
Assistant United States Attorney 
for the District of Connecticut 
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Ruling on Petitioner's Motion to Correct Sentence 
UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 
Civil No. H-76-295 
ENE. 

JOHN ROTHWELL 


asic Spee 


UNITED STATES OF AMERICA 


till i en 


The petivoner, a federal prisoner, was found guilty 
after a jury trial in this Court, on Counts 9 and 10 for 
the possession and distribution of cocaine in violation of 
21 U.S.C. §841(a)(1) and on Count 11 for conspiracy 


to possess and distribute said drug under 21 U.S.C. § 846. 
He was sentenced in this Court on April 3, 1973, to 
serve four years on each of the three counts, said counts 
to be served concurrently, pursuant to 18 U.S.C. $ 4208 
(ai(2). He appealed his conviction ultimately to the 
United States Supreme Court, where it was affirmed and 
the Court’s mandate, dated February 19, 1974, was filed 
with the Clerk of this Court on April 5, 1974, Through 
a clerical oversight, however, the Clerk failed to notify 
the United States Marshal's Office, and he did not actually 
enter federal custody unt‘l August 28, 1975, more than 
a year after the Supreme Court denied his appeal. The 
respondent has moved to dismiss the petition for lack of 
jurisdiction. 


The petitioner now represents that subsequent to his 
sentencing, the Parole Board adopted a new guideline 
policy, which changed the criteria, upon which parole was 
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to be considered. He states that the sentencing judge 
could not have had any knowledge of these guidelines, 
because they were not in use at the time of his sentencing. 
He also complains that other defendants involved in his 
crime are not now incarcerated. However, it must be 
borne in mind that defendant Catalano received a three- 
year sentence, which was served; and the other two de- 
fendants, Holmes and Fox, were sentenced to two years, 
suspended after four months. The petitioner was proven 
to be the supplier and source of cocaine for the others 
and traded in substantially large quantities. The two- 
year delay in processing his appeal and the late commence- 
ment of his sentence were other factors which explain the 
reason for his continued incarceration. 


On February 9, 1976, petitioner was given a parole 
hearing before the Hearing Examiner Panel at Allenwood, 


Pennsylvania, and that hearing was continued to a time 
equal to one-third of his sentence. Thereafter, on July 
29, 1976, the present action was filed in Court. 


When this Court imposed the § 4208(a) (2) sentence, 
it intended to give to the Parole Board (now the Parole 
Commission) complete discretion under the law to decide, 
when the petitioner should be released. The Court con- 
tempiated no second guesses on the exercise of this dele- 
gated discretion. As the Second Circuit Court of Appeals 
recently spelled out: 


“The district court has no power to substitute its 
own discretion for that of the Board. If the court 
has found that the Board has abused its dis- 
cretion, it may remand the case to the Board with 
instructions for correction.”  Billieri v. United 
States Board of Parole, Civ. Docket No. 75-6120 
(2d Cir. Aug. 30, 1976), Slip Op. at 5297. 
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The foregoing principle is further substantiated in 
Tarlton v. Clark, 441 F.2d 884, 385 (5th Cir. 1971): 


“By the language of Title 18 U.S.C.A. § 4203, the 
Board of Parole is given absolute disc ‘retion in 
matters of parole. The courts are without power 
to grant a parole or to determine judicially eligibil- 
ity for parole. United States v. Frederick. 405 
F.2d 129 (8rd Cir. 1968). Furthermore, it is not 
the function of the court to seat the discretion 
of hes 1e Board in the denial of application for _— 
‘ to review the credibility of reports and inform: 
tion received by the Board in making its dae 
mination.” 


Also see Thompkins v. United States Board of Parole, 
427 F.2d 222 (5th Cir. 1970): Kramer Yt ‘nited States, 
407 F. Supp. 1402 (N.D. Ga. 1976). 


Nothing in the Parole Board’s action in exercis sing its 
discretion runs contrary to this Court’s or iginal intention. 
It is not the Court’s prerogative to second- -guess the Parole 
Board. They decided that a decision outside the parole 
guidelines was not warranted, a discretion which the 
Court intentionally vested in them at time of sentencing, 
It is not unusual for the Court to impose sentences in 
similar criminal activity to six, seven or eight years, de- 
pending upon the circumstances and overall record. In 
light of this petitioner’s military record, the Court granted 
his every reasonable consideration. The Parole Board’s 
action has not denied him meaningful consideration. 


Under Rule 35, Fed. R. Crim. P., entitled “Correction 
or Reduction of Sentence,” the Court is autohrized to 


4a 
Rul.ng on Petitioner’s Motion to Correct Sen‘ence 


“reduce a sentence within 120 days after the sen- 
tence is imposed, or within 120 days after receipt 
by the court of a mandate issued upon affirmance 
of the judgment or dismissal of the appeal, or 
within 120 days after entry of any order or judg- 
ment of the Supreme Court denying review... .” 


Jurisdiction under this Pule has passed and the Court is 
without authority to act. Furthermore, if the Court. had 
such jurisdiction and authority, it would deny the petition 
on the present record and papers. The Court finds that 
Rothwell has been treated fairly and justly, both by the 
Court and the Parole Board. 


There has been no sentencing error here. The petition 
is accordingly denied and dismissed. SO ORDERED. 


Dated at Hartford, Connecticut, this 1st day of 
October, 1976. 


/s/ T. EMMET CLARIE 
T. EMMET CLARIE 
Chief Judge 
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AFFIDAVIT OF SERVICE BY MAIL 


Stephen Zedalis — —____. being duly sworn, deposes and says, that deponent 


is not a party to the action, is over 18 years of age and resides at 47-19 194th Street 
Flushéng, N.Y. 
That on the _|4th day of _ Avil, 1977 
Brief and Appendix 


served the within 
upon ___John Rothwell, Pro Se 
P.O. Box 1000 


Montgomery, PA 17752 


Appellant 
Attorney(s) for mee in the action, the address designated by said attorney(s) for the 


purpose by depositing a true copy of same enclosed in a postpaid properly addressed wrapper, in a post 
office official depository under the exch.ive care and custody of the United States Post Office department 


within the State of New York. 


Sworm to before me, 


This __14th 


